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” ToV/ARY -
&R paf 40: “moDA'AK” RyTn” ¥ 97 (A
A man lent money to a friend. The borrower gave the malveh (lender) AXITDD NN L,NANT 902 NINY DTXA NYyn
his grove as a mashkon. The malveh would eat from the grove’s fruit for DY I'NiN'9N 72X ,i'7¢ 07190 NX 7 YN DliD
a few years and the debt thereby would be erased. The malveh worked the DY Vi NTwA TaY N0 Aina ot )21 NiTNX
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the loveh approached the malveh and asked him to return the grove. The M QI¥NN ﬂ,!.'?Y;JD IT—R? ,0T190 NK iv VTNY Ui

arrogant malveh responded to the loveh: “I want you to sell the grove to
me. If you do not agree, | will tell the Beit Din that you sold it to me. Since
| have been sitting on this land for three years, | already have a
“Chazakah” (a presumption of ownership).
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Is there any possible remedy for the unfortunate borrower? The
Talmud says that indeed there is. The loveh can deliver a
“moda’ah”— going before witnesses -- and say to them: “I do
not want to sell my field to the malveh. But he threatened me.
Therefore, | am publicly informing you that the upcoming
sale is null and void”.
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Now, the loveh will go to the scoundrel malveh, and say to him:

“I will sell the field to you”. The two execute the sale. Afterward, if
the lender goes to the Beit Din, the loveh can void the sale, since
he delivered a “moda’ah”. The malveh could no longer plausibly claim
that he has a Chazakah, since if the field had been his for three years
why would he have tried to buy it again?
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Once, the river rose over its banks and vigorous water currents swept away D'?TN D' "AATIIMITA 7Y 3022 A'2v NN DV9
the fence that separated the field of Rav Anan from that of his neighbor. After 2V 21 7¢ 2TYA |2 AT90Y 1 Tan DX 19N0
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Several days passed and the neighbor
sued Rav Anan in Rav Nachman’s Beit Din
(court). He claimed that, by accident, the
new fence was erected inside his property.
He wanted the court to order Rav Anan to
return the fence to its previous location.
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But Rav Anan claimed that his neighbor
had built the new fence together with him.
Surely, said Rav Anan, that means that
he agreed to give up the land he had
lost and give it to me as a gift. However,
Rav Nachman told Rav Anan that he was
incorrect, since the neighbor made a
mistake when he acted. The neighbor had thought that the new fence was
placed in the right location and had no intention of giving up any of the land.
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K Daf 42: AN ACT OF ACQUISITION PR mopn :7n 91

In order to purchase an item, a house, or an
animal, one needs to perform an act of kinyan
(acquisition). By means of this act, the item
legally is transferred from the domain of the
seller to that of the buyer. Metaltelin (moveable
items) can be acquired either through “meshicha,”
pulling on the item, or “hag’ba’ha,” lifting the
item, or by one of a few other methods.
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How does one acquire land? A buyer acquires land
by performing an action on the property that shows
he is the new owner. When a buyer builds fences
for a field, the buyer acquires the land. This is so
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A “PARTY TO A LEGAL CLAIM”

Suppose there is an argument between litigants, e.g., a malveh (lender), ANIN NIMD 7Wn? T a1 DY Yy nya
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On this daf we learn that not only is a party to the litigation
rejected as a potential witness, but that even a “noge’ah
ba’davar;” (an interested party) is precluded from testifying.
The Talmud tells a story about residents of a city where a
Sefer Torah had been stolen and rules that none of those city
dwellers may testify in the Beit Din regarding the theft. This
is so even if they do not own any portion of the stolen Sefer
Torah, as those individuals are all “noge’ah ba’davar”.
The city residents each stand to benefit from the return

of the Sefer Torah. They would then be able to hear
the Torah readings. Moreover, if some of the potential
witnesses hold partial ownership of the Sefer Torah,
they certainly would be rejected as witnesses, since
they would be ba'alei davar parties to the dispute.
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When a loan is made, there are times “achrayut nechasim,” (asset NN 0¥ DYDY DK Y 2 DRITD NYXANN UKD
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Generally, “achrayut nechasim” is added to the
document. This means that Reuven pledges his assets
as collateral for the debt. Therefore, if Reuven has
no money to pay off the loan, Shimon is entitled to
collect one of Reuven’s assets in lieu of payment,
even if Reuven already sold that item to another
individual.
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In such a situation, Shimon would approach the
buyer and say: “My sincerest apologies, but

I have achrayut nechasim (from Reuven)
on this item. So you must turn that item
over to me. Obviously, Reuven must refund
the money you paid him for this item, assuming

that when you made the purchase from him, you did so
conditionally, stating that if one of his creditors comes to
collect the land, he needs to return the sale price to you”.
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Reuven had no idea what to do. He approached the donkey salesman
and asked him to speak to the commander of the Roman legion and
prove the donkey was his. Then, hopefully, the officer
would command the thieving soldier to return the
donkey. But the donkey salesman said: “This is none
of my business. After the sale, the donkey belongs to
you. You need to work this out on your own”.
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Is the salesman right? On this daf, we learn that if
one knows with certainty that the donkey had
belonged to the seller, he cannot demand that
the seller help retrieve the donkey. However, if
there is doubt as to whether the Roman soldier
executed a lawful seizure of the donkey, some
contend that we obligate the seller to help the
buyer retrieve the donkey by adducing evidence
that the sale was legitimate.
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K2 Daf 46: THE UMBRELLAS THAT WERE SWITCHED

Reuven once went with his dad to the Bar Mitzvah of
one of their cousins. It was a stormy winter night. They
bundled up in coats, opened their umbrellas, and marched
between the puddles until they reached the hall where the
Bar Mitzvah was taking place. When the Bar Mitzvah ended,
Reuven began looking for his umbrella, but could not find it. It
seems someone accidentally took his umbrella and left their
own umbrella behind, since there was a similar umbrella left in the hall
that appeared ownerless.

Reuven said to his dad: “What’s the problem? Someone took
my umbrella; ’ll take this umbrella!” But his father smiled and
said to him: “No, you mustn’t! This umbrella is not ours and we
won’t take it. We learn in Masechet Bava Batra that one does not
have permission to take an item belonging to someone else
just because one’s own possession was taken accidentally”.
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D’VAR TORAH: PARASHAT DEVARIM

The Torah tells us that Moshe was afraid of the war against Og, king of
Bashan. God gave Moshe strength by saying: “Do not fear him, for |
have delivered him, and all his people, into your hand.” The Talmud
asks why Moshe was afraid of the war against Og? Especially since,
just a few verses earlier, God had commanded him to fight Sihon, and
there Moshe did not require words of encouragement and support.
The Talmud answers that Moshe knew that Og had merits for which he
would receive a reward, and it was this merit that caused his concern.
Og was the “refugee” who informed Avraham that his nephew Lot had
been captured, and because of him, Avraham went to war and rescued
Lot from captivity. It was because of this small act performed by Og
that Moshe harbored fear. This teaches us how powerful small deeds
can be, which we sometimes might not even notice.
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